DECLARATI ON OF EMERGENCY

Department of Insurance
Ofice of the Comm ssioner

Year 2000 Excl usi ons
(LAC 37: XI'l1l. Chapter 87)

In accordance with the provisions of RS 49:953B et seq. of
the Adm nistrative Procedure Act the Conm ssioner of Insurance has
adopted energency Regulation 69 in order that it mght be
i npl emented without delay in order to protect the public welfare.
The Regul ation addresses the inpending Year 2000 crisis and its
i npact on the availability of insurance coverage in Louisiana.

By providing a mechanism for transferring risk insurance
acts as an underpinning for nodern day comerce and life in
general. If insurance were to beconme unavail abl e, the effect upon
Loui si ana busi nesses and citizens would be severe and potentially
devastating. The econom c inpact would be so disruptive it would
put at risk the general welfare of the citizens of this state
Because the availability of insurance to Louisiana businesses and
citizens is so vital it is necessary that this regulation be
adopt ed on an energency basis.

Further, since "Y2K' exclusions are already being introduced
into the market, energency rulemaking is necessary to establish
paraneters on the appropriate use of such exclusions. The failure
to adopt this regulation on an enmergency basis wll delay and
otherwise inpair the ability of the LDO to take action, should it
becone necessary, to protect the interest of the public and
Loui si ana pol i cyhol ders.

This regulation wll take effect in Mrch, 1999, upon
publication in the Louisiana Register. It shall remain in effect
120 days or until it is adopted as a pernmanent regulation through
t he normal pronul gati on process, whichever occurs first.
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Pr eanbl e

It is a given that cone January 1, 2000, and perhaps sooner
for some systens, conputers which have not been nmade Y2K conpli ant

will read the wong date. Wat is not a given is what results nmay
follow from a conputer's mscalculation of the year. It nmay be
that very little wll happen but, it is nore likely that problens
will arise, sone of which may be severe in nature.

Most | osses from Y2K will be econom c |osses arising fromthe

cost of replacing or upgradi ng conputer systens and enbedded chi ps
and the loss of income if there is a system failure which shuts
down busi ness operations. The average cost to upgrade software is
$1.00 to $2.00 per line. Billions wll be spent by private
i ndustry and governnent to nake their systens Y2K conpliant. The
expense of becomng Y2K conpliant will be conpounded by the
shortage of trained personnel, especially those who are trained in
t he ol der conputer | anguages such as COBOL and FORTRAN

As a general rule, insurance policies do not cover economc
| osses. That is, they do not respond to suits in contract, i.e
for breach of warranty and/or failure to perform or for the
consequential damages arising from the breach of contract.
However, faced with the possibility of a catastrophic event, the
i ndustry has developed exclusions to preclude, or at |east
mnimze, the shifting of the economc costs posed by the Year
2000 problem to it. Mst of the Y2K exclusions filed by the
i ndustry contain very broad | anguage.

The rationale provided by insurers for approval of the Y2K
excl usions includes the potential risk that the cost of repairing,
upgrading or replacing non-Y2K conpliant conputer systens,
i ncludi ng systens which enpl oy enbedded chips, will be shifted to
the insurance industry by a policyholders and judges |ooking for
"deep pockets". There is concern that |awsuits which involve first
party di sputes which are outside of the scope of coverage provided
under liability policies mght be recast as "liability" clains.
Anot her area of concern is the possibility that "data and nedia”
may be recategorized as "tangible property" to satisfy the
predicate for "property damage"” under property and liability
policies. And there nay be an increase in suits against software
vendors and providers under expanded theories of negligence or
prof essional "tradesperson” liability which may trigger coverage
where previously none has exi st ed.



Due in large part to the regulatory problens arising fromthe
use of pollution exclusions in underwiting and clainshandling,
the LDAO was not inclined to approve the Y2K exclusions. A sub-
committee was forned to study the issue. Eventually the decision
was made to approve Y2K exclusions, in order to avoid a disruption
in the market, but the approval was conditioned upon industry
compliance with Bulletin LIRC 98-04 and with this Regul ati on.

In adopting Regulation 69 the Departnent is guided by the
followi ng principles taken fromthe Loui siana |Insurance Code.

1. "Insurance is a business affected with the public
interest and it is the purpose of this code to regul ate
that business in all its phases.” LSA-R S. 22:2.

2. I nsurers owe to their insureds a duty of good faith and
fair dealing and have an affirmative duty to insureds
and claimants alike to adjust <clains fairly. LRS
22:1220.

3. Liability policies are issued for the benefit of
injured persons and for the protection of insureds.
LSA-R S. 22:655.

Additional guidance is derived from traditional «civilian
principles found in the Gvil Code. O particular applicability is
the principle that insurance contracts are contracts of adhesion
See Cvil Code Article 2056 and the Comments thereunder. See also
15 Cvil Law Treatise § 3.

It is intended that this regulation be read in conjunction
with Bulletin LIRC 98-04. If there are any inconsistenci es between
Regulation 69 and Bulletin LIRC 98-04, the provisions of the
Regul ati on govern. This regul ation does not restrict the authority
of the LDO, and other regulatory action, as warranted, may be
taken in accordance with | aw

Section 8701. Authority

This regulation is adopted under the authority granted to the
Conmi ssi oner of Insurance pursuant to LRS 22:2 to regulate the
busi ness of insurance in all of its phases.

AUTHORI TY NOTE: Promnul gated i n accordance with LRS 22: 3.
H STORI CAL NOTE: Promul gated by the Department of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Section 8703. Purpose
The purpose of this regulation is to set paraneters on the

use of Y2K exclusions and endorsenents in order to protect the
public interest and to assure the continued viability of the



i nsurance narket in this state.

AUTHORI TY NOTE: Promnul gated i n accordance with LRS 22: 3.
H STORI CAL NOTE: Pronmul gated by the Department of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Section 8705. Scope and Applicability

This regulation applies to all ©property and casualty
i nsurance conpanies, including admtted insurers, surplus lines
insurers and brokers and reinsurers engaged in the business of
insurance in this state. It also applies to all contracts of
i nsurance delivered or issued for delivery in this state, and
covering property or liability risks located in this state or to
be perfornmed in Louisiana regardless of where nade or delivered.
This regulation governs the use of all Y2K excl usions whether
i ssued before, on or after its effective date.

AUTHORI TY NOTE: Promul gated in accordance with LRS 22:3., LRS 22:941, LRS 22:1262
and LRS 22:1262. 1.

H STORI CAL NOTE: Promul gated by the Department of Insurance, Ofice of the
Conmi ssi oner LR 25: .

Section 8707. Severability

If any section or provision of this regulation is held
invalid, such invalidity shall not affect other sections of
provi sions which can be given effect without the invalid section
or provision, and for this purpose the sections and provisions of
this regul ation are severable.

AUTHORI TY NOTE: Promul gated i n accordance with LRS 22: 3.
Hl STORI CAL NOTE: Promul gated by the Departnment of Insurance, Ofice of the
Commi ssioner, LR 25: .

Secti on 87009. Definitions

A For the purposes of this regulation the follow ng terns
shal | have the neani ng ascribed herein:

"Econonmic loss" neans |osses arising out of business
transacti ons.

"File and use" neans the filing of fornms which may then be
used by the insurer without receiving prior approval, subject to
the LDAO's right of review and right to disallow continued use of
t he forns.

"LDA " neans the Louisiana Departnent of |nsurance and/or the
Comm ssi oner of | nsurance.

"LIRC'" neans the Louisiana |Insurance Rating Conm ssi on.
"Y2K' neans the year 2000 anno domi ni

"Y2K excl usi on" means all exclusions and endorsenents



devel oped by the insurance industry, including but not limted to
the I1SO fornms, to address coverage issues raised by the Y2K
probl em whether they are captioned "Y2K' or use termnol ogy such
as "date recognition", "conputer related", "electronic data".

"Y2K problem nmeans the inability of conputers and other
el ectroni c systens including enbedded chips to accurately process,
provide and/or receive date data from into, and between the
twentieth and twenty first centuries due to a progranmm ng design
whi ch causes the systemto read "OO" as 1900 not 2000. The term
"Y2K probl ent also includes problens resulting fromthe |eap year
cal culation, date recognition problens attributed to the { obal
Positioning System arising on or after August 22, 1999 and the
programm ng of 9/9/99 to read end of field or to del ete data.

AUTHORI TY NOTE: Promnul gated i n accordance with LRS 22: 3.
Hl STORI CAL NOTE: Pronmul gated by the Departnment of Insurance, Ofice of the
Commi ssioner, LR 25: .

Section 8711. Forns Approval

Y2K excl usi ons are hereby exenpted fromthe requirenent that
t hey be approved prior to use. Such exclusions nmay be subnmitted on
a "file and use" basis if the filing conplies wth Section 7 of
this regulation. Pending filings nust be reviewed by the filer to
determne conpliance. If the original filing does not conply with
this regulation the filing nust be corrected and resubmtted.
Aut hori zation to issue Y2K excl usions expires on January 1, 2002.
This exenption applies only to fornms. Rate and rule filings nust
be nmade with the LIRC as required by | aw

AUTHORI TY NOTE: Pronmul gated in accordance with LRS 22:3 and LRS 22:620E the
appl i cabl e part of which provides that the Conm ssioner nmay exenpt forms to which in
hi s opinion Section 620 may not practically be appli ed.

H STORI CAL NOTE: Promul gated by the Department of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Section 8713. Underwiting Standards

A Except as provided herein, Y2K exclusions may not be
used on a blanket basis. This standard applies to both property
and liability coverage. Exclusions should not be wused if the

i nsured nmakes or has nade a good faith effort to resolve its Y2K
problens or if the insured has denonstrated conpliance with Y2K
criteria established by the insurer. If an exclusion is issued
because the insured is unable to show that it has taken such
steps, but | ater does denonstrate that it has net the criteria set
by the insurer, the exclusion nmay be renoved.

1. Personal Lines. Y2K exclusions are not approved
for use in personal lines, including honeowner policies, farnmowner
policies and personal wunbrella policies, except for business
pursuits coverage. A Y2K exclusion nmay be used in connection wth
a personal lines policy's business coverage only if the conpany
can docunent that there is a realistic risk of exposure which



warrants the use of a Y2K exclusion. The underwriting
docunentation nust be nmaintained in the insured's file for a
period of five (5) years from the date of issuance of the
excl usi on.

a. If a Y2K exclusion is attached to the
busi ness pursuits portion of a personal line policy it nust
provide coverage for ensuing perils otherwise covered by the
policy and it nust have an exception for on premses bodily
injury.

2. Commercial Lines (including but not limted to
Conmercial Property, Boiler & Machinery, Conmercial Auto, Cenera
Liability, Professional Liability, Drectors & Oficers and
Busi ness Omners).

a. Property Cover age. ISOs IL 09 35, FP 10 21
and BP 10 04 nmay be used on a mandatory basis as filed and
approved. Y2K exclusions with substantially simlar |anguage and
which provide coverage for ensuing perils (notw thstanding
| anguage in the policy which could be interpreted to the contrary
such as "indirectly, concurrently caused, or regardl ess of other
causes”) nmay also be used in the same manner as | SO excl usions.
But, because potential Y2K property exposures are definable and
nmeasur abl e hazards a filing which substantially deviates fromthe
| SO exclusions referenced above nust justify the conclusion that
there is no inpact on prem um or specify the prem um reduction to
be given insureds in exchange for attaching the exclusion.

b. Y2K excl usions which do not contain |anguage
stating that ensuing perils are covered may not be wused in
Loui siana. |If approval was granted to a Y2K exclusion in conflict
with this provision, the approval is hereby w thdrawn.

3. Liability Coverage. Use of Y2K exclusions wth
liability coverage is strongly discouraged and should be limted
to those insureds which have failed to take adequate steps to
correct their Y2K problem or which have excessive exposure to
out si de contam nation. "Total" Y2K excl usions, such as 1SOs CG 21
60, should be Ilimted to high risk insureds. For other categories,
Y2K excl usi ons whi ch have an exception for bodily injury or which
provide for the scheduling of risks and perils, such as 1SOs CG
21 63 and CG 21 64, shoul d be used.

a. And, except as provided bel ow, Y2K excl usions
may not be used for the follow ng classes of risks: nercantile and
restaurants, |odging and habitational, or institutional, such as
churches and school s.

b. Y2K exclusions  which provide for t he
scheduling of risks and perils, such as 1SOs CG 21 63 and CG 21
64 may be used with a subclasses of the classes stated in the
above paragraph if the insurer identifies and justifies the
exposure to be excluded or limted in the specific subclass. An



insurer attaching a Y2K exclusion to an individual risk within
such a subclass nust rmaintain docunentation in the underwiting
file of each individual risk that identifies and justifies the
exposure presented by that particular risk; and, rmaintain
docunentation that the insurer has provided 1loss contro
information to the insured. This documentation nust be maintained
inthe insured' s file for a period of five (5) years fromthe date
of issuance of the exclusion.

4. Surplus Lines. Use of Y2K exclusions by surplus
lines insurers should conply with this section. Failure to do so
wi thout justification may constitute grounds for renoval fromthe
list of approved unauthorized insurers.

AUTHORI TY NOTE: Promul gated in accordance with LRS 22:2, LRS 22:3. LRS 22: 1211 et
seq., LRS 22:941, LRS 22:1262 and LRS 22:1262. 1.

H STORI CAL NOTE: Promul gated by the Department of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Section 8715. Monitoring of Market Conduct

A Each admtted insurer mnmust file with the LIRC a Ilist
identifying the classes it has determ ned warrant the use of Y2K
exclusion. The filing nust <contain the criteria wused in
determining that a particular class of business should be included
on the list and identify the type of exclusion which will be used
for each class. If an insurer issues a "total" Y2K excl usion (such
as 1SOs CG 21 60) to a risk within the filed classes it nust be
able to provide docunentation upon request which identifies and
justifies the exposure presented by that particular risk. If the
list filed with the LIRC contains a subclass of any of the
following classes the insurer nmust conmply with the requirenents
i nposed by Section 8713: nercantile and restaurants, |odging and
habitational, or institutional, such as churches and school s.

B. Any insurer which denies coverage or issues a
reservation of rights letter to an insured based in toto or in
part upon a Y2K exclusion in the policy nust notify the LDA. The
notice nust be provided to the LDO within fifteen (15) days of
the denial of coverage or issuance of the reservation of rights
letter. A copy of the denial of coverage letter or reservations of
rights letter is sufficient notice.

C. The LDA will closely nonitor the use of Y2K excl usions
to make <certain that they are not wused inappropriately in
underwiting or clainshandling. Exanples of inappropriate activity
are: blanket wuse of Y2K exclusions; failure to individually
underwite except when authorized by this Regulation; denial of
clainms inconsistent with underwiting standards; canceling or
nonrenewi ng coverage as a general business practice; w despread
unavai l ability of "buy back" coverage; and, unsupported bl anket
denial of clains based upon "lack of fortuity", or the "known
ri sk" and/or "expected or intended" exclusions.

AUTHORI TY NOTE: Pronul gated in accordance with LRS 22:2, LRS 22:3. LRS 22:1211 et



seq., LRS 22:941, LRS 22:1215, LRS 22:1262, LRS 22:1262.1. LRS 22:1301 and LRS
22:1404.

H STORI CAL NOTE: Pronmul gated by the Department of Insurance, Ofice of the
Commi ssioner, LR 25: .

Section 8717. Representations and Warranties

No representation or warranty may defeat coverage or be used
to deny a claim unless the representation or warranty is (a)
material (b) false) and (c) nade with the intent to deceive.
Questionnaires used to asses Y2K exposure are subject to this
standard. Any denial of coverage on the grounds that an answer in

a questionnaire is erroneous or inadequate, in the absence of
fraud, will result in disciplinary action

AUTHORI TY NOTE: Promul gated in accordance with LRS 22:3. LRS 22:619 and LRS
22:1262. 1.

H STORI CAL NOTE: Promul gated by the Department of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Section 8719. Noti ce

A No policy may be issued or renewed with a Y2K excl usion
unless the insured is provided with a copy of the Y2K Notice
prepared by the LDA .

B. Notice for renewals nust be provided not I|ess than
sixty (60) days in advance to the insured and the agent of record;
however, this requirenent is not applicable to surplus lines
i nsurers.

AUTHORI TY NOTE: Promul gated in accordance with LRS 22:2, LRS 22:3. and LRS
22:1262. 1.

H STORI CAL NOTE: Promul gated by the Department of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Section 8721. Exenptions

A. Lines of Coverage. If the commssioner finds that the
application of this regulation unduly hinders the availability of
coverage for a particular line of insurance he may, by witten
order, grant an exenption for so | ong as he deens proper.

B. Individual Insureds. An exenption nmay be granted upon
witten notification to the LDO by an insurer regarding an
i ndi vi dual policyhol der which poses an extraordinary risk due to
its failure to take any steps to renedy its Y2K problem
Docunentati on that denonstrates the necessity for the exenption
nmust be maintained in the insureds file for a period of five (5)
years fromthe date of issuance of the exclusion.

AUTHORI TY NOTE: Promul gated in accordance with LRS 22:2, LRS 22:3. and LRS
22:1262. 1.

H STORI CAL NOTE: Promul gated by the Department of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Section 8723. Penalties for Failure to Conply.



Nonconpliance with this regulation by any insurer subject to
its provisions may result in the inposition of such penalties as
are aut horized by | aw.

AUTHORI TY NOTE: Promnul gated in accordance with LRS 22:2, LRS 22:3. LRS 22:1211 et
seq., LRS 22:941, LRS 22:1115, LRS 22:1262.1. and LRS 22:1457.

H STORI CAL NOTE: Promul gated by the Department of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Section 8725. Ef fecti ve Date

This regulation shall take effect upon publication in the
Loui si ana Regi ster.

AUTHORI TY NOTE: Promnul gated i n accordance with LRS 22: 3.
HI STORI CAL NOTE: Promul gated by the Departnment of Insurance, Ofice of the
Conmi ssi oner, LR 25: .

Ja_lrres H "Jint Brown
Cormm ssi oner of | nsurance



DEPARTMENT OF | NSURANCE
SYNOPSI S

PROPOSED REGULATI ON 69
(LAC 37: XI'l1l. Chapter 87)
Y2K EXCLUSI ONS

The proposed regul ation addresses the use of Y2K excl usions
by all insurers doing business in Louisiana. The regulation
addresses approval of form filings, wunderwiting and clains
practices. It requires that certain information be filed with the
LDA and al so requires notice to policyhol ders.

Because of the volumnous filings nade by insurers, prior
approval of fornms is being waived and insurers will be able to
file and use Y2K excl usions. However, the exclusions are only
aut hori zed for use until 1/1/2002.

The regul ati on establishes underwiting standards which nust
be adhered to by all insurers electing to use Y2K excl usions. Y2K
exclusions nmay not be used in personal lines policies except in
conjucntion with business pursuits coverage. lnsurers nust provide
a list to the LIRC of the classes of business which will have a
Y2K excusion attached to the policy.

The regulation requires notice to the LDAO for clains denied
based upon the Y2K exclusion. Also it requires that notice be
given to insureds prior to attaching a Y2K exclusion to a policy.
The notice wll be developed by the LDAO. The regulation also
provides a nechanism for obtaining an exenption for exceptiona
risks.

JAMES H "JIM BROM

COW SSI ONER OF | NSURANCE



